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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

"GERALD C. MANN
ATTORNKY GEMERAL

Honoradle Pan ¥W. Jackson
District Attorney

Houston, Yexas

Attentions Ocured 4. lendram

Dear 8ir,

Your request for o
carefully considered by this ¢
request as folldwes

*aAt the reqy
County, YTexas,
sty s

slature, (eppxXe
ter 1 of F1tln 1%

est date that the re-
lace under the Aot?

earliest date on
duty of the County Clerk to

the h't éover the re-recor of
and drends on horses and nulest?"
Said M. B. 170 reads &8s follows:

7 *E, B. Yo, 170
"AR_£0%
providing for the re-rescrding of marks and brud.at

ansnding Ohagtor 1 of Title 1R), Revised Civil 3ta
utes of Texas, 1925, adding thereto an Artiele
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numbered 6899; declaring the recording of all marks
and brands heretofore made null and void; provid-
1ng right to record brand for eertain period; pro-
viding for forfeiture of such right if not exer-
eised within certain period; providing for sale or
transfer of brands by ovner; providing for record-
ing or re-recording of .br or mark if no other
person has sought to record such brand or mark re-
gardless of whether or not the person seeking to
redord such brand or mark has previcusly recorded
& brand; excepting cdounties frem the provisions of
the Aot vhieh shall have re-recorded brands or
marky vithin the last five (5) yoars; repealing
e&ll lavas or parts of lav in conflict; and declar-
ing an emergensy.

'EE i! giACT!D BY THE LEGISLATURE COF THE
s

*Seotion 1. That Chapter 1, Title 121, Re-
vised Clv atutes of Texas, 1925, be amexde”s by
adding after Articls 6898 an Article numbered 6839
to read as follows:

"fArt « All records of marks and
brands heretofore made as provided in this Chap-
ter, exsept 811 dounty brands, shall bdetpme void
and of no fofde and effect on the lst day of OQct-
ober, 19§J.£!ndbgwot{ eTeda vho has sattle, hogs,
sheep, or goaty shall have his mark and brand re-
corded o re-reo - 4n_scoordanse with Article
6890 and Article .

"PThe legel owner of & brand and/or mark shall

have & preferentisl right to resord such brand and/

or mark for a period of two (2) years frem the lst
day of Ostober, 1943, but 1if such preferential
right is not exercised vithin sush tvo (2) years
the sane shall be forfeited and such brand and/or
mark shall be subject to registration by any per-
son, and the firat person to record the seme shall
be the owner of the same. '

. brand rooordtd in aceordance with the re-
quircl:n :‘pih:his Act chnlin:q n:guider;g :: gso
perTaon caus suoh reco
ﬁ:ﬁf'ini shall de subject to sale, assignment,
transfer, devise and descent the same as other

81
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personsl property.

"1Any person may record such brand and/or
mark as he desire t0 use provided no other per-
son has reoor such brand and/or mark, without
regard to vhether or not ewch Etrsqn bas previous-
1y recorded a brand and/or mark.

“IThis Aot shall not app:l{ to any qounty
whiok shall have reerecorded all brands and marks
vithin the past five (5) years.!'

'Pc. e« All lavs or parts of lavs in con-
fliet herevith are hereby repealed,
"

+ The fact that s¢ many recorded marks
and b are out of date and have no ovnership,
and are &n UDNEOESSATY encumbrance on the records
of the County Clerks of various counties, oreates

"~ an emergency and an ugortnn publie necessity
that the Coanstitutionsl Ruls requiring bills to be
Tead on three saverdal days ian sach Nouse be sus-
pended, and said Rule is heredby suspended, and this
Aot shall take effect and e in force from and af-
ter its passage, and it is 80 enacted.

le John les Smith [s[ price Deniel
President of the Senate Spesker of the Rouse

%1 hereby certify that K. B. Ko. 170 was pass-
ed by the House on April 14, 1943, by the folloving
vote: Yeas 93, Nays 18.

(") noe Jor.
® Tk © ouse

"I herebdy certify that X, B, No. 170 was pass-
ed by the Senate on May 7, 1943, by a viva voce

vote.
‘aé Bobh Barker
retary e




814

Honorable Dan ¥W. Jackson, page &

"APPROVED: May 13th, 1943 FILED IN THE COYVFICR OF
THEE SECRETARY OF STATE

(] + Jtevens TEIS 13th DAY OF May 1943
OYernor AT 2 O'CLOCK AND 30 MIK-
ULRS P.M.

tham
i%crcf%%y of Btate *

Article 6899, Revised 0ivil Statutes of Texas, 1925,
vas repealed by the Asts of 1929, Alat lLegislature of Texas,
p. 55, c¢h. 22, § 1,

In ansver to your first.question it is our opinion
that said H, B. 170 is constitutional. We think it is a
valid exeroise of the police power of the 8State. live stock
statutes dealing with drand and other matters relating to
the protection of livestock of scmevhat sinilar nature to
H. B. 170 have been sustained by our Texas Courts &8s being

valid exercises of the police pover., See¢ the folloving au-
thorities:

Beyman v. Black, (1877) NT Tex. 558.
lastro v. State, (1678) 3 Tex. Crim. Rep. 363,

VWalker v. Bovman, (1878) 1 Tex. App. Civ., Cases,
(Vnite & W.) 353.

. In ausver to yowr second question it is our opinion
that the legal cwner of & brand or mark has & preferential
right to record suoch brand and/or mark for & period of two
years from the 1lst of October, 1943, fhe right of such owvner
t0 re-record does not attach until October 1, 1943; such pre-
Terentlal right of such ovner endures tvo years thereafter.
After the expiration of paid tvo Year period, if the owvner
has not availed himself of hia preferential right, another
person mAY record such brand or mark.

¥We note that X. B. 170, slthough containing the
usual emergency clause, reflects that same vas jppused in the
Senate by &8 "viva voce vote." Recourse to the Senate Journal
shovs that the bill vas passed in the Senate but does not re-
fleot the vote cast. Thus no shoving has been made that the
bill received the tvo-thirds majority necessary to place 1t
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in tsmediete effedt. It therefore goes into effect ninety
days after adjournment - vhieh, hovever, happens to be prior
to Oatober 1, 1943, In this eonneetion see Opinion Xo.
0-5171-A of this department, oopy of vhich is enclosed here-
with for yowr {nforamation,

Artiole 6890, Vernon's Annoteted Texas Civil Stet-
utes, reads as follows:

"2very person who has cattle 2:21, sheep or
gosts shall have an ear mark and 5r differing
from the ear mark and brand of his neighdbors,
vhich ear mark and brand shall be recorded dy

the eounty clerk of the county vhere suech animalas
shall de. Xo person shall use more than one drand,
but may record his brand in as many ocounties as

he deems necessary."

_ Article 6891, Vernon's Annotated Texas Oivil Stat-
utes, reads in part as follovs:

"Zach ocounty shall have & brand for horses
and oattle, »2id brand to be knowvn and designated
as the ‘county brand,! The oounty bdrand of each
county shall be as follows:

Articles 6892, 6893, 6896, 6897 and 6898, Yernon's
Annctated Texas Civil Statutes, read as follovs:

"Art. 6892. The owvaers of all horses and
oattle, in addition to their fgivnto brand, may

place said county brand upon neck of ail horsss
and ocattle ovned bY thenm.

®*Art. 6893. Whenever any horses or cattle

branded with the county brand are reaoved to anotht
er county, the ovners Of such stock may counter-

brand with seid county brand, and & bar under said

ocounty brand shall be ussd and xnown as the 'County
brand,! and vhen 30 counterbranded the drand of

the county iz which said stock may be newly looat-

e¢d may be placed on said stook.”
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*Art., 6896. Oattle shall be marked with the
esr marks or branded with the drand of the owner
on or before they are tvelve months ol:g;hogs,
sheep, and goats shall be marked with ear ,
-;:3.or the owner on or before they are six months
-3 L. ¥

®"Art. 6897. If any dispute shall arise about
eny ear mark or dbrand, it shall de decided by re-
ference to the book of marks and brands kept by
the county olerk, and the ear mark and brand of
the oldest date shall have the preference.”

"Art. 6898, The elerks of ths county eourts
in their respective ocounties shall keep & Vell
bound dook, in vhich they shall record the marks
and brands of each individual who may apply to
.them for that purpose, noting in every instance
the date on vhich the breand or mark is regorded."

Under a statute exempting tvo horses for each family,
nules are exenpti, as they are used for the ssile purposes.
Allison v. Brookshire, Tex. 199,

"Rorse,” as used in & statute exempting from exeou-
tion a horse used b! the head of & family, means any animal
of the genus “equus” or "horse® and hence insludes an ass.
Richardson v. Duncan, 39 Tenn. (2 Beisk.) 220, R22,

The vord "horse” is generic, and includes mules and
asses as spedies. MNolamd & Co, v. lambertsom, 62 8.%. 107,
109, 4 Qa. App. 553. S

fhe word "horse" is somstimes used as & generic
name, including all animals of the horse kind; as used in
statute prohibiting the running of & horse race along & publie
road, 1t should be donstrued to include mules. Goldsmith v,
g;st.. 38 Tenn. (1 Read) 154, 156, eiting Bouvier lawv Diect.

*Horses" as used in a statute requiring a railroad
company to ereot and msintain fences suffioient to preveant
cettle, horses, sheep and hogs from getting on such railrosd,
inocludes mules and asses. "Horses and asses aréd both defined
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by lexicographers as 'quadrupeds of the genus equus.'® Ohio
& N. R, Co. v, umr' “7 Iil, ‘62. “’c

. Article 6892, V. A, C. 8., suprea, definitely recog-
nises that owners of horses (as vell as ovners of ¢attle alsc
mentioned in the erticle) may have a private brand, vhich can
De used ia addition to the ocounty brand, It is ouwr opinion
E::g.th: term "horses” used in Artiele 6892 also fncludes

8.

In ansver to your third question, it is our opinion
that same should be ansvered in the affirmative, and same is
80 ansvered,

Very truly yours
ATTORKREY GENERAL OF TEXAS

T D

B
7 Wm, J. Fanning
Assistant
WJIF1dd
" Bnelosure
Afzzx;jjﬁjvf?ﬁmwé?% ;,ﬁl¢4,4umu/
.TTQRREY o
ARAr

APPROVED

OPINION
COMMITTEK

BY,

CHATRMAN



